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The Convention

The Convention against Torture and Other Cruel, Inhuman
or Degrading Treamment or Punishment (hereinafier: the
Convention) was adopted in consensus by the United
Nations Assembly on 10 December 1984, and went into for-
ce on 26 June 1587, On 1 August 1998, 103 srares had rati-
fied the Conventon.

Arricle 1 gives a definition of rorture that is widely accept-
ed. It has proved a useful tool over the years in the fight
against forture.

Areicle 2 prohibits torture, and emphasizes strongly thar
there is no excuse whatscever for torwure.

Articles 4-16 and arricle 19 describe the durties of the Stares
Parties. The main demands are: to prohibit torure, not to
“refouler™, to punish torturers, to educate, to rehabilitate the
tortured, to control the system of interrogation and deten-
tion, and to report to the Committee.

The Committee

To make sure that the Convention’s provisions are impie-
mented in the domestic law of the States Parties and are kept
in practice, a Committee against Torture (hereinafter: the
Committee), {the Convention’s article 17) has been establish-
ed. The Committes consists of “10 experts of high moral
standing and recognized competence i the field of ruman
rights, who shall serve in their personal capacity ...”. The
Committee “shall establish its own rules of procedure .7,
The Rules of Procedure can be found in references 2, 3, and 10.

Since the start of its work, the Commitree has met twice
vearly, each time in a two-week session.

Theauthor, s member of the Committee from itz start in
1988, is at present Vice-Chairman.

Thus, the Commirttee handles cases relevant 1o articles 20
and 22. The secretarial activities concerning article 20 cases
are attended to by the administrative secretary of the
Committee; this function for article 22 cases is attended 1o
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Article 20

As of 1 August 1998 this article is in force for 94 of the 105
States Parties that have ratified the Convention. Only 11
States Parties do not recognize article 20: Afghanistan,
Bahrain, Bulgaria, Byelo-Russia, Chimna, Cuba, Kowait,
Israel, Morocco, Saudi Arabia, and Ukraine. While a State
Party may “ar any time” deciare in favour, or can withdraw
from article 22, this does not held for article 20: only when
signing or ratifying can a State Party declare not to recognize
the competence. This cannot be done later, nor can a request
to have this reservation enter into force again be accepted
iater.

Arucle 20, par. I reads:

“If the Committee receives reliable informasion which appears
w0 1t to contain well-founded irdications that torture is being
systematically practised in the territory of a State Party, the
Comumittee shall invite that State Party to cooperate it the
examination of the information and to this end to submit
observations with regard t¢ the information concerned.”
{Italics by the auther).

Furthermore, par. 5 reads “All the proceedings of the
Committee referred to in paragraphs 1 to 4 of this article
shall be confidential, and at all stages of the proceedings the
co-operation of the State Party shall be sought 3

If the three points “reliable mmformation”, “well-founded

-indications”; and “systematically practised” are answered-in -

the affirmarive, the Committee shall invite the Stare Party to
cooperate in the examination of the informarion.

The secretariat collects the material, but it is the Commir-
tee that decides in each single case whether the above-men-
tioned criteria are met. In this connection, the Committee
can seck “additional relevant information” before making a
decision and inviting the Srate Party,

The negotiations with the State Party alwavs take a long
ume: the procedure as such is slow, with wide time limits
that are laid down in the Convention. Moreover, the Com-
mittee only convenes twice yearly. In order 1o advance the
inquiry, the Commirtee can “designate one or more of its
members 1o make a confidential inquiry and 10 report 1o it
within 4 time Bmit 7

The Commitiee, also when negotiations with a State
Party are ongoing, may seek “additonal information from
governmental and non-governmental organissuons as well as
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individual additfonal information or answers 10 ques-
tions ...", but the State Party is involved in all negotiations
and investigations. Finally, the mvesugations may result in a
visit to the country.

When all the investigations have finished, the Committee
can decide “after consuitation with the State Party concern-
ed, 1o include a summary account of the resulis of the pro-
ceedings in its Annual Report.

it fs noteworthy that enly two procedures concerning ar-
ticle 20 have been finalized, viz. Turkey and Bgypt. However,
consultations are stll ongoing. NB There are sl closed
meetings with respect to article 20°.

Wheo can present informarion reguesting the Commiinee 1o

wmintate an article 20 procedure?

Everybody can in principle. However, it is imporiant 1o be

aware of the following points:

L. Only incidents that have taken place after the Convengon
went inte force in the country concerned are of interest,
e, 30 days after the date of ratification (the Convention’s
article 27, par, 2.

. The mentioned basic criteria, “reliable information”,
“weli-founded indications”, and “systematically practised™,
should be clarified separately.

]

* Reliable information: the organization should give a de-
scription of #self; what are the reasons for the Committee to
believe that the organization is telling the truth?

» Weli-founded indications: precise information sbout the
torture must be available: the names of the torrured persons,
the piace where the torture took place, name of the torturer
{if this is not possible, the reason must be given), duration of
the torture, frequency.

= Systemarically practised: if singular incidents are presented
{which is the case under “well-founded indications®}, they
must be seen in context, e.g. special police units, special
army units, ete.

3. The described torture must comply with the definition of
torture, as stated in the Convention’s article 1: “severe
pain or suffering, whether physical or mental”, “inflicted

EES

intentionally”, “for such purposes”, “by a public official”,

. It should be noted that article 20 only concerns, tortute. It
does not concern “cruel, inhuman er degrading treatment or
punishment”, or any other form: of organized violence that is
not defined as torture (disappearances, extrajudicial execu-
tions), nor does it concern capital punishment.

4. If the information contains personal data that couid be
dangerous for the person concerned, his family or friends,
if the authorites had the data at hand, it must be noted
especially. Anonymiry might be the only possibilicy, but
that should be weighed against “reliable information” and
“weli-founded indications™. The Committee’s professional
secrecy towards the public is absolute. On the other hand,
the Committee has to-negotiate with the authorities of the
State Party, who need ro have certain information o be
able to verify the cases. Therefore, the optimal informarion
for the Committes is information that can be passed on 1o
the State Parry withour hesirarion,

Resuits

The Committee against Tovture has published 10 Annual
Reports™. Only two sunumary sccounts on articie 20 have
been published, i.e. only two enquiries according to article
20 have been finalized since 1988,

The first summary account, on Turkey, was published in
1993°. The conclusion after a visit to the country was that
systematic torture was used at the police stations in Turkey.
The other summary account was zbout Egvpt™. The negoti-
ations with Egypt continued for five years, from November
1991 to November 1996, A visit to the counity was not pos-
sible. The Committee’s conclusion was that torture was
“systematically practised by the Security forces in Egypt, in
particular by Stare Security Intelligence”™.

Article 22

Article 22 deals with the possibilities for individuals (regard-
less of nationality} to complain to the State Party in which
they are staying abous viclations of the Convention’s provi-
sions by the country concerned.

Par. 1 of article 22 gives the States Parties a possibility
specifically to ratify article 22, and likewise par. 8 gives the
Stares Parties a possibility to withdraw from the provisions in
article 22. To the best of my knowledge, no country has
withdrawn to date. On 1 August 1998, 39 States Parties have
ratified article 22; their names are listed in table 1.

Table 1. The state of play. (1)
Siare Toral no. of cases

Algeria -
Argentina
Ausrtraliz .
Austria
Bulgaria -
Canada 15
Croatia -
Cyprus -
Czech Republic
Denmark
Ecuador
Finland -
France 23
Greece 1
Hungary 1
Iceland -
Iraly -
Eiechtenstein -
Luxembourg -
WIala e e e
Monaco -
Netherlands 2
New Zealand -
Norway -
Poland -
Porrugai -
Russian Federarion -
Senegal
Slovakia
Siovenia
Spain
Sweden
Switzerland
Togo
Tusisia
Turkey
Usuguay -
Venezuela -
Yugoslavia -
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Whar cart you complain abour?

In principle you can complain sbourt violations of the provi-
sions of the Convention. Here it is relevant to mention that
all arzicles are relevant 1o wrture, as defined in article | of
the Convention. According to article 16 of the Convention,
the concept of “torture”™ can be replaced with “other cruel,
inhuman or degrading treatment” as far as the provisions of
articles 10, 11, 12, and 13 are concerned. Only two commu-
nications have made use hereof {(no. § and no. 46).

Conditions for recetving complainis
These are deseribed in par. 2 and 5.

Pagacrars 2

= The complaint may not be anonymous. Others can com-
plain on behalf of an individual, but then it must be quite
clear that the complainant has suthorization 1o submit the
compiaint.

* The complaint may not be “an abuse of the right o
submission of such communications™.

* The complaint may not be “incomparible with the provi-
siens of the Conventon™.

Paracrare 5 READS

“The Committee shall not consider any communications
from an individual under this article unless it has ascertained
that: The same matter has not been, and is not being, ex-
amined under another procedure of international investiga-
tion or settlement; The individual has exhausted all available
domestic remedies; this shall not be the rule where the appli-
cation of the remedies is unreasonsably prolonged or is un-
likely to bring effective relief to the person who is the victim
of the viclation of this Convention.”

What 1o do in praciice?

The conditions for submission of complaints are in practice
laid down in Rule of Procedure ho. 99 and in Fact sheer no.
7, “Communications Procedures””. Furthermore, Annex 5
in Fact sheet no. 17, Committee against Torture’, conrains &
model communication.

Possible applicants may seek advice there, or they can
obtain practical information by contacting the Communica-~
tion Branch. The address of the Communication Branch
appears at the end of the article.

Complaints should preferably be worded in English,

longed delay in handling the complaint, Annexes may be
added in the language of origin, bat their essential points
should be translated into English, French, or Spanish so as
to make them more casily read by the receivers of the com-
plaint, and thus shorten the handling time.

e should be noted that the Communication Branch of the
Centre for Human Rights forwards the complaint to the
country in guestion for comments. The complaint should
therefore be written in such a way that it can be read by the
authorities in the country without putting the individual or a
third person at risk of danger.

The Commistee’s handling of complaings

When the Committec’s Secretariar receives a complaint, the
Secretariat at first decides on whether 1o reject the complaing
mmediately for formal ressons (please of. the shove-men-

toned condiuons for lodging a complaint, or i there is such
an evident lack of substance in the complaint that handling
it would be meaningless. When the complaint is not rejected
immediately, it is forwarded to the members of the.
Commuttee, who then first decide whether “the formal
demands” have been met, and whether the complaint con-
tains sufficient substance, If this is not the case, the complaint
is rejected.

If, however, conditions have been met, the handling of the
complaing as such starts. The complainant’s presentation,
together with any questons raised by the Committee, is
forwarded to the government in question for comments. The
questions for the government to answer are; 1) Do they find
that the case is adinissible? 2y What is the government’s
view? 3} Whar is their conclusion?

When the reply from the State is to hand, the Committee
re-handles the case. There are then two possibilities. The
Committee may find the complaint inadmissible, in which
case the author of the complaint and the State are informed
accordingly with a view to a later pubhlication.

If; however, the Committee finds the complaint adimissible,
it is sent once more to the State and to the complainant,
together with the Committee’s conclusions and with a re-
quest to comment on the substance of the complaint.

When these replies are to hand, the Committee handles the
case once more, and, based on the comments by the State
and the complainant, including comments by both parts to
gach other, the Committes decides wherther the State, accord-
ing to the Committec’s view, has violated the Convention,
which paragraphs, and in which way, The conclusion may of
course be that the Commitree finds that the State has vio-
tated the Convention, as well as that the State has not vio-
tated the Convention. In both cases, the complaint is pub-
lished in the Annual Report with a thorough account of the
handiing and conclusions. The name of the State Party is
always published, whereas the name of the complainant is
anonymous, unfess the opposite is specifically requested.

Table 1 lists in alphabetical order all 39 states (our of 105
possible) that have ratified artcle 22, and the number of
complaints received by the state concerned. At first glance,
the table’s contents may seern surprising. It is imporant to
know that most of the complaints relate to the Convention’s
article 3 (please see below). Furthermore, the complaints are
directed towards the country in which the person is staying,

Table 2 gives a survey of the 82 complaints that have been
registered so far.

Table 2. Decsion on complainrs in relaiion 1o articke 22.

Diecisions mken 42 10 discontinued
19 inadmissible
13 views: 8: + violation
3: - violation
Decisions pending 40 36 admimstrative

1 suspended
3 “in proceeding™

Total 82 cases from 14 countries

Ir will be seen that about half of the cases are pending, but
only three of these are “in proceeding” — thus, the Com-
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mittee is fairly up-ro-date with its work. It is the number of
complaints that s increasing rapidly,

It should also be noted that, as far as the decisions sre
concerned, only 13 express views on the substance, in eight
cases it was a matter of violation of the Convention, and five
cases were not found fo have been in viclatien of the
Convention.

Table 3 is a tabulated survey of the number of decisions
yedr by year, and a sphiting up of the decisions in two groups:
communications related to article 3, and communications
related 1o all others, mostly torture.

An analysis should be based on which countries have ratfied
article 22 isted in table 13, and then one can ask: Whar can
be expected from complaints?

Naturally, there were no complaints for the first swo vears.
The Convention had ondy jusr entered into force, and of
course it takes some time to spread the message that there is
& possibility 1o complain to the Committee.

Since then, the number of complaints about rortare or
other cruel, inhuman or degrading teatment or punishment
has been fairly constant, and there are only a very limited
number of communications. This may give rise to astonish-
ment. When dealing with the States Parties’ reports delivered
under article 19, the Commitiee rather often finds that tor-
ture is practised in the states. In this connection, please also
compare the list of countries that have ratified article 22,

However, i1 is more important to point out that there are
other international instirutions which handle communica~
tions, and they have done so for a considerably longer period
than the Committee against Torture — especially the Council
of Burope’s Commission for Human Rights and the Court of
Human Rights and the Inter-American complaint SYSTEm
COnNCerning torture,

It should also be noted that only one of the decisions was
about a case which could be characterized as gross torture.
This case was found inadmissible, because the torture had

Table 3. Stavistics abour article 22. {2}

occurred before the Convention entered into force in the
country concerned {Argentinal, Communication nio. 1.

Of special interest regarding communications is article 3 of

the Convention, which reads:

“1.No State Party shall expel, return (reforder) or extradite a
person 1o another State where there are substantial
grourds for believing thar he would be in danger of being
subjected to torture.

2. For the purpose of determining whether there are such
grounds, the competent authorities shall rake into account
all relevant considerations including, where applicable, the
existence in the State concerned of a consistent pattern of
gross, flagrant or mass violations of human rights.”

It should be repeated here that article 3 only comprises tor-
ture, and not “cruel, inhuman or degrading treaument or
punishment”; neither does it cover capital punishment. On
the other hand, af individuals are incladed in article 3- refi-
gees who are asylum seckers, the citizens of the country, citi-
zens in other countries, semtenced persons charged with
crimes, and persons who have served their sentences for
crimes. In short: No one must be sent back 10 a country
where there are “substantal grounds for believing that he
will be subjected o torture™,
The demand in article 3 is an absolute one.

Probiem of timing

The time problem is especially relevant when dealing with
violations of article 3 {(extradition}. The Committee against
Torwure convenes twice a year (April/May and November).
How then is a complaint to be dealt with in practice? An
extraditon of an individual is often done immediately after
the last domestic court has spoken. According to the
Committee’s Rules of Procedure™, the Commirtee can clect
a rapporteur (par. 3 of rule 106): “The Committee may
designate special rapporteurs from among its members to

Year N of com. Inadmissible Decicions/Views
Other inz. org. Domestic No sub. or abuse Tormre Art, 3
a b [~ & b <
1988 o
1689 3
FBOE o e ey ey
1961 2 1 1 2
1992 2 H i 2
1993 ¢
1994 2 1 ]
1695 8 3 3 3 4 i
1996 g 2 2 2 6 2 1
1997 7 1 1 3
Total 31 4 7 7

Other int, org. = Communications raised before another international organization

Domestic = Domesric remedies have not been exhausted

No sub. or abuse = No substance in the eommunication or an obvious abuse of the provisions of the Convention.

a = inadmissihle
b = view: plus viclation
< = view: minue violation

Particle 12
Farticles 10, 11, 12, 13, 16
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assist in the handling of communications™, and during sessi-
ons, the chairman ray designate such g rapporteur (rule of
procedure ne. 17, par. 23 The rapporteur can immediately
handle the case, ask for further information from the siate,
etc,, and evaluate whether in As opinion there is a fair rea~
son not 1o extradie the person, because in his opinion there
would be “substantial grounds for believing that he would be
in danger of being subjected o tormire”. In thar case, the
rapporteur can carry o effect par. 9 of rule 108 “In the
course of the considerarion of the question of the admissibi-
lity of a communicarion, the Committee or the working group
or a special rapporteur designated under rule 106, par. 3,
may request the Stare Party to take steps to avoid possible
irreparable damage ro the person or persons who claim o be
victim{s} of the alleged viclation. Such a reguest addressed
16 the State Party does not imply that any decision has been
reached on the quesdon of the admussibility of the
communication.”

The complaint is forwarded ro the State via telefax, re-
questing comuments on the problem of admissibility. In order
to save time, the State authorities, if they find the case admis-
sible, are usually also requested to comment on the substance
of the complaint at the same time ({the second part of the
official procedure described above}.

Untl niow, the States have in all such cases complied with
the Commirtee’s recommendations, and no individual has
been extradited during the handling of the case.

Communications on article 3 must contain special infor-
marion. Apart from meeting the above-mentioned demands
{please cf. the subheading “Conditions for receiving com-
plaints”), reasons must be given for assuming that there wiil
be “substantial grounds for believing that the person will be
subjected to torture”. First, a description must be given of
why the person fled, and whether he was rortured before he
teft the countwry. However, the most important aspect is
whether he risks being tortured on return to the counery. We
are dealing with the future, not the past, In this connection
it is useful to have a certain knowledge abour torture, torture
tnethods, the aim of torture, and the target group. A good
description can be found in the book “Torture survivor -
wauma and rehabilitation™".

Discussion
There are 22 million refugees all over the world, Many of
them {most of them?) flee rheir cozmtrv becausa of vioiazicns

o d{:velopment, as dufmeci in the Final Decumen{ fr{)m the
World Conference on Human Rights, Vienna, June 1993
How many of the refugees have fled because of torture is a
difficait question to answer. Only very few valid, scientific
investigations have been made on the problem. The latest is
from Denmark. It showed that, of the children from the
Middie East who came as refugees to Denmark™, 51% had a
father and/or mother who had been tortured. Thus, it con-
stitutes a large problem.

The State authorities naturally express their astonishment at
the fact that the Committee, based on papers only, can arrive at &
conclusion other than that of the national authorities, who have
seen the papers, and who have also irerviesved the person, My
own personal explanarion is that the members of the Com-
mitige have considerable knowledge about torture, and the
way torture victims often react, knowledge that is perhaps
not sufficiently disseminated within the national boards.

The Comumittee haz of course discussed in depth whar are
“substantial grounds for believing that he will be subjecred
to torture”, The discussion was based on the Committee’s
knowledge about torture methods, about the aim of torture
and its consequences, and the potential target obiects for tor-
rure.

Furzhcrm&re, the Committee has discussed the contents
of par. 2 of article 3: *... existence in the State concerned of
a consistent pattern of gross, flagrant or mass vielations of
human righis.” Here, too, the Cormmittee sometines reaches
an opinion different from that of the State Party concerned.
The State Party’s opinion is to a large extent founded on
reports from the embassies. However, the Committes evalu-
ates, critically, informarion from UNCHR, [CRC, and other
official organs and NGOQs,

It is important to note that par. 2 of article 3 does not pro-
vide sufficient grounds to refrain from v{traditing & Person.
The Committes has stated repeatediv: “... it follows that the
existence of 4 consistent patternt of gross, flagrant or mass
violations of human rights in a counuy does not as such
constitute a sufficient ground for determining that a person
would be in danger of being subjected to torture upon his
return to that country; additional grounds must exist that
indicate that the individual concerned would be personally
at risk. Similarly, the absence of a consistent pattern: of gross
violations of human rights does not mean thar a person can-
not be considered to be in danger of being subjected to tor-
ture in his specific circumstances” (Communicaton no.
13/93, Mutombo versus Switzerland)®,

Thus, the important question is whether the persen con-
cerned {not a group of persons, but this particular person) is
at a substantial risk of being subjected to torture.

In each single case the Comumittee designates a rappor-
reur who, usually together with the secretariat, will go over
afl the documents in a case. Such documents are usuaily fair-
ly extensive and not always written in one of the official LIN
languages.

The Rapporteur then presents his view to the Committee,
which 1s often a divided view: a view that advocates violation,
and a view advocating no violation, because it is always the
whole of the Commitee which stands behind the views. The
process leading to a decision on views is time-consuming
and may be painful to both the rapporteur and to the
Committee. The Committee considers rorture as one of the
most severe violations of human rights, and many of the

members of the Committee considet torture as-the most

severe viclation. Torture is such an abominabie act, with so
far-reaching and terrible consequences, that the thought of
having made a “wrong” decision which could lead 1o torture
of a person can give the Committee members nightmares.
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